Notice of the Office for the Protection of Competition on agreements of minor importance which do not appreciably restrict competition (de minimis)
I. Introduction
1. Article 3 (1) of the Act on the Protection of Competition (hereinafter referred to as “the Act”)
 prohibits all agreements between undertakings, decisions by associations of undertakings and concerted practices (hereinafter referred to as “agreements”) which have as their object or effect the distortion of competition; however, at the same time it stipulates that agreements with insignificant impact on competition shall not be prohibited.
 
2. The fact that agreements which do not appreciably restrict competition shall not be prohibited according to Article 81 (1) of the Treaty Establishing the European Communities (hereinafter referred to as “the EC Treaty”), results also from Community competition law
. The Act on the Protection of Competition was adopted to harmonize the Czech law with Community competition law; thus it must be interpreted in conformity with it
. 
3. The Commission of the European Communities (hereinafter referred to as “the Commission”) for the interpretation purposes of Article 81 (1) of the EC Treaty issued a Notice on agreements of minor importance which do not appreciably restrict competition (hereinafter referred to as “Commission Notice on agreements of minor importance”)
 in which it quantifies, with the help of market share thresholds of the undertakings, what is not an appreciable restriction of competition under Article 81 (1) of the EC Treaty. 
4. The purpose of this Notice is to define agreements which do not appreciably restrict competition. According to the view of the Office for the Protection of Competition (hereinafter referred to as “the Office”) the agreements which fulfil conditions stipulated in this Notice do not appreciably restrict competition and are thus not prohibited pursuant to Article 3 (1) of the Act. This Notice stems from Community legislation and judicature and shall be interpreted in accordance with it. 
II. Definition of certain terms

5. Article 5 of the Act defines which agreements shall be deemed as horizontal agreements and which as vertical agreements. With regard to the principle of legal certainty this Notice specifies such legal definition below.
6. For the purposes of this Notice horizontal agreements are such agreements which are concluded among undertakings who are actual or potential competitors
 on any of the relevant markets affected by the agreement
. 
7. For the purposes of this Notice vertical agreements are such agreements which are concluded among undertakings who operate at different market levels and are not actual or potential competitors on any of the relevant markets affected by the agreement.
8. In case of doubts whether it is either a horizontal or a vertical agreement, the agreement shall be deemed to be horizontal. 
III. Definition of agreements which do not appreciably restrict competition

9. The Office holds the view that agreements shall not be prohibited pursuant to      Article 3 (1) if:
a. the aggregate market share held by the parties to the agreement does not exceed 10 % on any of the relevant markets affected by the agreement;
b. the market share held by each of the parties to the agreement does not exceed 15 % on any of the relevant markets affected by the agreement.
10. Where in a relevant market competition is restricted by the cumulative effect
 of agreements for the sale of goods or services entered into by different suppliers or distributors (cumulative foreclosure effect of parallel networks of agreements having similar effects on the market, hereinafter referred to as “cumulative foreclosure effect of agreements”), the market share thresholds under point 9 of this Notice are reduced to 5 %, both for horizontal and vertical agreements. Individual suppliers or distributors with a market share not exceeding 5 % are in general not considered to contribute significantly to a cumulative foreclosure effect. The Office deems that a cumulative foreclosure effect is unlikely to exist if less than 30 % of the relevant market is covered by parallel (networks of) agreements having similar effects. 
11. The Office holds the view that agreements are not restrictive of competition if the market shares of the participants to the agreement do not exceed market share thresholds set out in point 9 and 10 of the Notice during two successive calendar years by more than 2 percentage points. 
IV. Agreements containing hardcore restrictions

12. The Office deems that among agreements that are not restrictive of competition shall not be included horizontal or vertical agreements containing hardcore restrictions which directly or indirectly, in isolation or in combination with other factors have as their object:

a. the fixing of prices, including fixing of prices when selling the products to third parties;

b. the limitation or control of production, output, research and development or capital investment, or

c. the allocation of markets or sources of supply.
13. The Office perceives the hardcore restrictions of specialization agreements and research and development agreements in accordance with the Community block exemption on specialization agreements
 and the Community block exemption on research and development agreements
. 

14. The Office perceives the hardcore restrictions of vertical agreements in accordance with the Community block exemption on vertical agreements and concerted practices
.

15. In case of horizontal agreements concluded between undertakings operating for the purpose of such agreement on different levels of production or distribution chain the Office assesses hardcore restrictions also in accordance with the Community block exemption on vertical agreements and concerted practices
. 
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