Notice of the Office for the Protection of Competition on Calculation of Turnover for the Purpose of the Control of Concentrations between Undertakings
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I. INTRODUCTION

1.
The purpose of this paper is to provide a detailed interpretation of the application of Art 13 and Art 14 of the Act No. 143/2001 Coll., On the Protection of Competition and on Amendment to Certain Acts (the Act on the Protection of Competition) as amended (hereinafter referred to as ‘the Act’). On the basis of these provisions, the Office for the Protection of Competition (hereinafter referred to as ‘the Office’) assesses which concentrations of undertakings within the meaning of Art 12 of the Act are subject to approval by the Office. Interpretation of the above-mentioned provisions should clarify for potential parties to the concentration approval proceedings assessment whether there is, in relation to planned concentration of undertakings, an obligation to file with the Office a concentration notification under Art 15 of the Act.
2.
This paper draws on the experience of the Office in concentration assessment within the operation of the Act, and on procedures of the European Commission in application of the Council Regulation (EEC) No. 4064/89 on the Control of Concentrations between Undertakings and Council Regulation (EC) No. 139/2004 on the Control of Concentrations between Undertakings
 (hereinafter referred to as ‘the Council Regulation’). In developing this material, the Office also took into account rules set in the European Commission Notice on Calculation of Turnover under Council Regulation (EEC) No. 4064/89 on the Control of Concentrations between Undertakings
, or in the European Commission Consolidated Jurisdictional Notice.

3.
The Act stipulates two basic criteria for establishing whether transactions constitute concentration of undertakings that are subject to approval of the Office. The first, contained in Art 12 of the Act, provides that transactions concluded among undertakings constitute concentration of undertakings within the intention of the Act.
 
4.
Concentration of undertakings is subject to approval by the Office only if the notification turnover criteria specified by Art 13 of the Act are met. These are threshold values of turnover achieved by merging undertakings which are set so that they would cover such concentrations of undertakings that are capable of influencing competition in a significant way in the territory of the Czech Republic. 
5.
However, if a concentration of undertakings within the scope of Art 12 of the Act fulfilling the conditions contained in Art 13 of the Act meets characteristics of concentration of undertakings under Art 3 of the Council Regulation as well as threshold values of notification criteria under Art 1 Para 2 and 3 of the Council Regulation, the undertakings are obliged to file a concentration notification only with the European Commission because concentrations of undertakings with community elements do not fall within the authority of the Office, in accordance with the ‘one-stop shop’ principle.

6.
Contrary to the previous legal regulation of the concentration-of-undertakings issues in the Czech Republic
, in which the criterion for establishing whether a concentration of undertakings required approval on the part of the Office was based on reaching a 30% share of the relevant market, the current Act regards as a notification criterion the turnover achieved by merging undertakings. The new approach was chosen for transparency for the merging undertakings. While the limit of market shares was generally very difficult to identify because exact specification of relevant markets is made only during administrative proceedings, the achieved turnover is a value generally easy to identify from accounting data kept by individual undertakings.
7.
Taking into account the fact that notification criteria are supposed to assess the overall importance of merging undertakings, it is necessary to include all financial revenues gained from their current business activity to the turnover of merging undertakings, regardless of the area which is affected by the assessed concentration of undertakings.
8.
Basic rules of turnover calculation for the purpose of verification of a notification obligation are contained in Art 14 of the Act. Through this Notice, the Office clarifies and further specifies the legal rules. 
II. ACCOUNTING DETERMINATION OF TURNOVER
II.1 Turnover as a reflection of business activity
II.1.1 The concept of turnover

9.
According to Art 14 Para 1 of the Act, the net turnover of merging undertakings which is crucial to the rise of notification obligations is the net turnover achieved by individual undertakings only through their ‘ordinary activities’. Thus it is the turnover achieved through the sale of goods, products and services. 
10.
With respect to the sale of goods and products, calculation of turnover is not problematic as it draws on accounting of every business transaction in which ownership of products is transferred. 
11.
In the case of calculation of turnover generated from services, the Office proceeds in a similar way, taking into account the total revenue which was received by the undertaking for the provision of services. 
12.
Regarding the variety of the services sector, it may be necessary in some cases to adjust this general principle for the specific conditions of the service provided. In some areas (e.g. tourist trade and advertising) it is possible e.g. to sell a service through other providers. In such cases, although the intermediaries charge the whole price of a service to end customer, their turnover is only composed of the commission which they receive from the original provider for negotiation of the service. It follows that e.g. price of a package tour which is paid by the end customer would be divided into two parts for calculation of turnover according to Art 14 of the Act: the revenue of the travel agency as a provider of the service and the commission of the intermediary – mostly travel intermediary - which represents the distribution channel of the given service. 
II.1.2 Ordinary activities 
13.
Primarily, the amount of revenue from sales of goods, products and services booked in the profit and loss accounts of the individual merging undertakings are included in net turnover by the Office.
14.
Remaining items of profit and loss accounts generally do not qualify for that part of turnover crucial for determining whether the given concentration is subject to approval by the Office. However, in some cases, accounts of undertakings do not cover their revenues which are derived from their current business activity as required by the law. In these cases, it is necessary to include other items in turnover for the purpose of the assessment against the threshold values of the notification criteria.
 
15.
Subsidies provided to merging undertakings by public entities must also to be included into net turnover of the undertakings, if this subsidy relates to the ‘ordinary activities’, if it is provided directly to the undertaking and if it is directly connected to the sale of goods, products or services, so that it is reflected in their final price.

16.
A special situation occurs in cases when undertakings are merging in the manner where the company, its business, or its part being sold, had achieved all its turnover within the group which is selling the entity. Therefore it was not – in terms of competition law – active on the market before the concentration of undertakings was realized. In this situation, for calculation of turnover, it is necessary to draw on the previous turnover that was achieved within the group, or, if prices are set publicly
, on the turnover calculated using such publicly set prices. 
II.2
Net turnover

17.
The provision of Art 14 Para 1 of the Act contains also a reference to Art 20 Para 2 a) of the Act No. 563/1991 Coll., on Accounting, as subsequently amended (hereinafter referred to as ’the Act on Accounting’), which previously defined net turnover. This reference is obsolete. Currently, according to Art 20 Para 1 a) 2 of the Act on Accounting, total annual net turnover is the amount of revenue reduced by sale discounts, divided by the number of initiated months for which the accounting period lasted, multiplied by twelve. 
18.
As the Act does not stipulate what could be understood as ’net turnover’, in its calculation, the Office draws on the interpretation of the Council Regulation, also on statutory text of the Act No. 235/2004 Coll., on Value Added Tax, as amended, and the Act on Accounting from which it follows that for calculation of net turnover achieved in activities corresponding to ‘ordinary activities’ of an undertaking it is necessary to deduct value added tax, other indirect taxes related to turnover, and all rebates and discounts which are provided by the undertaking in course of business dealings with its customers that have direct influence on the amount of revenues, from the revenue generated in connection to these activities. 
19.
In accordance with Art 14 Para 3 of the Act, the turnover achieved in ‘ordinary activities’ which are directed towards the companies which are part of the same group – that is, turnover which is achieved among controlling, subsidiary and affiliated companies – is not counted in the net turnover for the purpose of calculation of notification criteria. This turnover is deducted from the total turnover of undertakings because its inclusion would distort the actual size of the undertakings, through its multiple inclusion.
III. ADJUSTMENT OF TURNOVER CALCULATION RULES FOR THE DIFFERENT TYPES OF OPERATIONS
III.1 General rules

20.
In accordance with Art 13 of the Act the turnover achieved by merging undertakings during the last terminated period – that is during the accounting period immediately precededing the accounting period in which legal or other facts take place that result in concentration of undertakings – is considered as a notification criterion.

21.
In the specification of an ‘accounting period’ concept it is necessary to draw on the definition provided by Art 3 Para 2 of the Act on Accounting, according to which the accounting period is constituted by twelve consecutive months. Usually, the accounting period corresponds to a calendar year, though it can be also determined by a business year which begins on the first day of a month other than January. In any case, the last terminated accounting period is established separately for each and every undertaking.
22.
 Audited final accounts of undertakings must be used for verification of data relevant to the rise of the notification obligation. Where the concentration of undertakings takes place in first months of a new accounting period and audited final accounts for the last terminated accounting period are not yet available, the Office takes into account the audited accounting data drawing on the last but one terminated accounting period.
23.
In exceptional circumstances, when there are significant differences
 between audited accounting data for the last but one terminated accounting period and non-audited accounting data for the last terminated accounting period, the Office considers the latter data (though unverified) as relevant, while there is a need to submit statutory declaration of their veracity on the part of the merging undertakings.
24.
Within the context of the requirement that accounting data show the importance of concentration of undertakings as precisely as possible, in cases when factual changes
 occur in the framework of the group of merging undertakings before the assessed concentration takes place, it is necessary to re-count the audited data so that the calculated net turnover corresponds precisely to the new situation. In particular, the following situations are relevant.
25.
These are primarily situations when it comes to factual change within the framework of a group the merging undertakings belong to, in the same year when concentration of undertakings takes place, therefore in the period between the terminated accounting period and the notification. In such cases, the audited turnover of the merging undertakings does not reflect their real size so it is necessary to modify the verified accounting data. Where the group of some of the merging undertakings sells one of the companies, its business, or its part, or terminates its business activities before concentration notification is submitted, it is necessary to assign a turnover to this sold or closed part of the group which was achieved by this part in the last terminated accounting period. Then it is necessary to deduct this turnover from the audited turnover of the relevant merging undertaking. The reverse also applies. Where the group to which one of the merging undertakings belongs acquires another company, its business, or its part, in the period between termination of accounting period and the notification, it is necessary to count in the turnover achieved in this accounting period by the acquired company, its business, or its part, to the audited turnover of the merging undertaking for the last terminated accounting period. 
26.
The situation may also occur when it comes to factual change in the framework of the group of one of the merging undertakings during the last terminated accounting period. In such a case the verified accounting data do not fully reflect the real size of the merging undertakings; therefore it is necessary to modify the audited accounting data in the appropriate manner. Provided that the group some of the merging undertakings belongs to has sold one of the companies, its business, or its part, or has terminated its business activities during last terminated accounting period, then in audited final accounts the sale shows itself in the data for the period between completion of the sale in question and termination of the accounting period. In order that achieved turnover actually corresponds to the real size of the merging undertakings, it is necessary to deduct the turnover achieved by the sold or closed company, its business, or its part, within the period between the beginning of the accounting period and the completion of the sale, from audited accounting data. Similarly, where the group some of the merging undertakings belongs to acquires a company, its business, or its part, during the last terminated accounting period, this proves in the accounting data only for the period between acquisition of the company and termination of accounting period. In order that achieved turnover corresponds to the real size of merging undertakings for the purpose of assessment of turnover criteria fulfillment, it is necessary to include that turnover to the audited accounting data, which was achieved by the acquired company, its business, or its part, in the period between the beginning of the accounting period and the acquisition in question on the part of the merging undertaking or the group to which the merging undertaking belongs.
27.
If only a part of a company is merging, the Office includes only that part of turnover into net turnover which was achieved by the merging part of the company (see Art 14 Para 4 of the Act). This applies to two situations. These are concentration of undertakings pursuant to Art 12 Para 2 of the Act in the form of acquisition of a part of a company, and concentration of undertakings pursuant to Art 12 Para 3.
28.
In the first situation, only the turnover achieved by the part of the company which is subject to the acquisition by another undertaking is included into the turnover of acquired undertaking, not the turnover achieved by the whole company, part of which is being transferred.
29.
Concentration pursuant to Art 12 Para 3 of the Act is realized even when one of the undertakings transfers only some of its subsidiary companies to another, therefore only the turnover achieved by the companies over which control is transferred shall be included in the turnover of the acquired undertaking. On the other hand, turnover of the selling undertaking and turnover of the companies, over which control shall be henceforth exercised by this undertaking, is not taken into account. 
30.
In accordance with Art 14 Para 5 of the Act, two or more concentrations consisting in transfer of a part of a company to another undertaking taking place within a two-year period, shall be treated as one and the same concentration of undertakings. This provision was adopted in order to minimize cases of circumvention of the Act through subject-of-transfer division into several individual parts which would not be subject to approval. 
31.
Although Art 14 Para 5 refers only to a concentration of undertakings that is realized in relation to Art 12 Para 2 of the Act, this provision should be broadly interpreted with regard to the existing decision-making practice of the Office. In cases when a parent company successively sells several of its subsidiary companies to the same undertaking, and there are close temporal and causal connections linking these transactions (staggered operations), the total of the transactions will be regarded as a single concentration of undertakings, including for turnover calculation. The Office proceeds similarly even if the staggered operations constitute combination of concentration of undertakings pursuant to Art 12 Para 2 and 3 of the Act.
 In such cases, it is necessary to consider the acquirer as one of the merging parties and all the successively acquired companies as the other merging party.
32.
Similarly, the Office considers as a single concentration even transactions when an undertaking acquires one or more businesses, a part thereof, or two or more companies from different sellers, pursuant to Art 12 Para 2 or Art 12 Para 3 of the Act, while such transactions are considered by the contracting parties themselves as mutually legally and economically interconnected or mutually conditioned.

III.2 Turnover of groups
33.
Pursuant to Art 14 Para 2 of the Act, not only turnover achieved directly by merging undertakings is included in net turnover, but also turnover achieved by groups to which the merging undertakings belong. Aggregate net turnover shall include net turnover achieved by:
a) all the undertakings concerned
b) persons who will control undertakings concerned after implementation of the given concentration, and persons who are controlled by the undertakings concerned, i.e. by parent and subsidiary companies of the undertakings concerned,

c) persons controlled by the person who will control the undertakings concerned after implementation of the given concentration, i.e. by affiliated companies of the undertakings concerned, and

d) persons controlled jointly by two or more persons referred to in (a) to (c) above.   
34.
It follows that turnover of an undertaking which directly takes part in a transaction establishing a concentration of undertakings includes turnover of its subsidiary, parent and affiliated companies, and all companies that are exclusively or jointly controlled by the persons mentioned in Para 33.
Graph No.1: The undertaking concerned and its group
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35.
As soon as the control criterion defined in Art 12 Para 4 of the Act is fulfilled, it is necessary to include the total turnover of the controlled/controlling company in the turnover of the undertaking concerned, regardless of the amount of equity or other share the control originates from.
36.
An exception to this rule is the situation when any of the companies belonging to the group exercises joint control over the company (see company e) together with a third party which does not belong to the same group (see company x). In such a case only that share of the turnover of company (e) which corresponds to the share of its control is included into the turnover of the undertaking concerned. This means that, provided that company (e) is controlled jointly by two entities (regardless of the actual share in voting rights in this company), only 50% of the turnover of such a jointly controlled company is included in the turnover of the undertaking concerned. Similarly, if company (e) were jointly controlled by three companies, of which only one belongs to the group of the undertaking concerned, then only turnover corresponding to one third of the turnover of company (e) would be included in the turnover of the undertaking concerned.
37.
A special procedure is required in situations when the concentration of undertakings takes place within the meaning of Art 12 Para 3 of the Act by a change of control from joint control – exercised jointly by two or more undertakings – to exclusive control, exercised by one undertaking. In this case turnover of the undertaking, including all its subsidiary companies, over which exclusive control on the part of one of its former shareholders or partners would be acquired as a result of the concentration, is not even partially included in the turnover of the undertaking acquiring control. For the purpose of notification criteria calculation it is fully considered as turnover of the other merging undertaking – acquired company.
38.
The turnover of an undertaking concerned which represents a target entity or a subject of concentration of undertakings (acquired company, acquired business or acquired part of a business) comprises only the turnover of such an entity, including all subsidiary companies which are part of the transfer in question, but not turnover achieved by the seller or its other parent, affiliated and subsidiary companies which are not part of the concentration of undertakings or which will not be part of the entity created by the concentration.
39.
As mentioned, the total turnover of the undertaking concerned does not comprise turnover achieved through sale of products, goods and services among the companies which constitute a part of the whole group to which they belong (intra-group sale). This means that turnover comprises only that which is achieved by the individual companies of the group through business carried out with third parties. 
40.
When calculating turnover achieved within a group, the Office draws on the group structure before the implementation of the concentration of undertakings. That is, turnover achieved by individual merging undertakings or their groups through mutual commerce is included in net turnover of the merging undertakings.
Graph No.2:
Concentration of undertakings through gaining control over B on the part of A – exclusion of turnover achieved within the groups of merging undertakings 
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III.3 Turnover of state-controlled companies

41.
If concentration of undertakings is realized while at least one of the undertakings is controlled directly or indirectly by the state, the turnover calculation procedure for the purpose of assessment of any notification obligation works on the same principle as the calculation of turnover of undertakings that are not controlled by the state. 
42.
However, the turnover of a state-controlled undertaking does not comprise the turnover of all companies that are directly or indirectly controlled by the state, but only those which form part of the same business entity. If the state company is not part of a broad industrial holding company and is not subject to any coordination with other state-controlled companies, it must be considered an independent entity for the purpose of turnover calculation; turnover of other state-controlled companies will be disregarded. But if the state-owned shares are concentrated in holding companies, or they are jointly controlled, or it is clear for other reasons that the state companies form a ‘business entity with independent power to take decisions’ then the Office considers such enterprises a part of the merging undertakings for the purpose of turnover calculation. 
IV.
GEOGRAPHICAL ALLOCATION OF TURNOVER

IV.1 General Rules

43.
Notification turnover criteria provided for in Art 13 of the Act are classified as turnover achieved in the area of the Czech Republic, or worldwide. Calculation of worldwide turnover is unproblematic as it is the general accounting expression of aggregated business activities of the merging undertakings regardless of geographical allocation. In some cases, calculation of turnover which was achieved by the merging undertakings within the area of the Czech Republic may be complicated.
44.
Generally, when determining the geographical location where the turnover was achieved, the Office does not discriminate between the sale of products, goods, or services. In both cases, turnover is attributed to the place where the customer is located because that is, in most circumstances, where a deal was made, where the turnover for the supplier in question was generated and where competition with alternative suppliers took place. If the place where the customer purchased the goods differs from the place where the account was rendered, the turnover is allocated to the former.
IV.2 Sale of goods and products

45.
As mentioned, the turnover is generally geographically allocated to the place where the customer was located at the time of the transaction, or where the goods or products were delivered to the customer. If these two places differ, then place where goods or products were delivered to the customer is considered the place of the transaction. Therefore turnover would generally be allocated to such a geographical location and not to the place where the deal was made.
46.
A typical example where the place of delivery of the goods or products to the customer correspond with the place where supply and demand meet, although the contract may have been concluded in another place, is the sale of a mobile good, e.g. a motor car. In such cases, for determining the place where the turnover was achieved, it is essential to identify the place of delivery of the goods, not the place where the deal was made e.g. through the telephone or internet. 
47.
In an opposite example – the place where the deal was made is decisive for geographical allocation – is when a parent holding company negotiates commodity supplies for its subsidiary companies, while at the same time it determines the quantity and place of delivery, and subsequently distributes this commodity to its subsidiary companies. But if the parent company only covers and jointly places orders individually requested by subsidiary companies, and thus in a given economic transaction acts rather as an intermediary than a customer, then the turnover will be geographically allocated to the place where the subsidiary companies have their headquarters. 
IV.3 Provision of services
48. Turnover achieved through provision of services is generally geographically allocated to the place where the service is provided to the customer. If a service is of cross-border character, three situations may occur. The first is when a service provider has to travel across state borders (e.g. provider of repairs and aircrafts to airlines has to travel to another state’s territory so that it can provide given service). The second situation is when a customer has to travel to reach the provider of a service (in his/her place of residence a customer books accommodation in a hotel in another state). The third situation is when the service provider and the customer are located in different states and the provision of the service is not conditioned by their direct interaction in one place (a customer buys a package holiday from a travel agent in his/her place of residence, however the service itself is travelling). In the first two cases it can be stated that the turnover will be geographically allocated to the place where services are provided, in another words the destination of the provider or the customer. In the third case, turnover is geographically allocated to the residence of the customer or to the place of purchase of the service in question.
V. CONVERSION OF TURNOVER INTO DOMESTIC CURRENCY
49.
With respect to the fact that the Act provides turnovers quoted in Czech crowns as threshold notification criteria values, it is necessary that all financial data is quoted in domestic currency. For this reason, financial data in foreign currency has to be converted into Czech crowns, thus using average exchange rate of exchange market quoted by the Czech National Bank for the period such financial data relates to. Exchange rates necessary for conversion of foreign currency into Czech crown can be found on the website of the Czech National Bank.
 
VI. TURNOVER OF BANKS AND INSURANCE COMPANIES

50.
The Act defines special method of turnover calculation for certain types of undertakings. In contrast to the Council Regulation which contains special provisions for calculation of broader turnover, the Act in its Art 14 Para 6 specifically provides for only turnover calculation for banks within the meaning of Art 1 Para 1 of the Act No. 21/1992 Coll., on Banks, as amended, and for insurance companies within the meaning of Art 2 a) of the Act No. 363/1999 Coll., on Insurance and on Amendment to Certain Acts (Act on Insurance), as amended.
51.
Other institutions which can be associated with the concept of ‘credit and other financial institution’ defined by the Council Regulation, have to, in turnover calculation according to the Act, proceed in the same way as any other undertaking not representing a bank or insurance company.
VI.1 Turnover of banks

52.
In accordance with Art 14 Para 6 of the Act, net turnover of banks means total of all income items, namely interest income, income from securities and shares, income from fees and commissions receivable and profit on financial operations. Geographically, the appropriate criterion is that of the residence of the branch or division of the bank in question.
VI.2 Turnover of insurance companies

53.
In accordance with Art 14 Para 6 of the Act, the turnover of insurance companies is the total value of the gross premiums written which shall comprise all amounts received and receivable in respect of insurance contracts (these premiums are related not only to new insurance contracts made during the accounting year being considered but also related to contracts made in previous years which remain in force). Geographically, the appropriate criterion is that of the residence of the branch or division of the insurance company in question.
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� See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0139:EN:NOT.


� See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998Y0302(04):EN:NOT.


� See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:095:0001:0048:EN:PDF.


� There is a special Notice of the Office dedicated to interpretation of concentration-of-undertakings concept within the intention of Art 12 of the Act.


� Art 21 Para 3 of the Council Regulation.


� Act No. 63/1991 Coll., On the Protection of Competition, as amended.


� In M.126 case Accor/Vagon-Lits, the European Commission decided to include also the revenues of Vagon-Lits from car leasing into turnover from current activities  although these revenues were included in the profit-and-loss-account item other operating revenues.


� For this purpose, the undertakings are obliged to fill in the section 2.1.6 of Questionnaire for approval of concentration which is a part of the Decree of the Office for the Protection of Competition No. 368/2001 Coll. Stipulating details relating to the notification of a concentration of undertakings, as amended. 


� For example prices quoted on commodity exchange.


� For example the case of concentration of undertakings X and Y taking place in February 2007, where X company was established during 2005 and its turnover did not reach the desired amount provided for by Art 13 of the Act but these values were already reached in 2006. 


� The situation is considered a factual change when some of the companies belonging to the group of a particular merging undertaking had concluded e.g. a contract for purchase or sale of a company, undertaking, or its part, and at the same time this contract was fulfilled before the assessed concentration of undertakings took place. If it was not fulfilled before the concentration of undertakings assessment took place and simultaneously its fulfillment is not a condition for implementation of the assessed concentration of undertakings, then such a transaction is not considered a factual change within the framework of the group, therefore there is no change in the calculation of merging undertakings turnover. 


� See decision of the Office S 185/06 HKM Beteiligungs/NOVOTISK Olomouc/NTISK.


� See decision of the Office S 63/05 BGS LEVI Group/LEVI International/BGS – Distribution


� See www.cnb.cz/en





