Notice on the prohibition of implementation of concentrations prior to the approval and exemptions thereof
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I. INTRODUCTION

1. The purpose of this Notice is (i) to define the approach of the Office for the Protection of Competition (hereinafter “the Office”) to an assessment of implementation of concentrations between undertakings prior to legal force of a decision of the Office approving the given concentration between undertakings,
 (ii) to delimit situations which are regarded as implementation of concentration in terms of the Act No 143/2001 Coll., on the Protection of Competition and on Amendment to Certain Acts (Act on the Protection of Competition) as amended (hereinafter “the Act”), (iii) to determine conditions for provision of an exemption from the prohibition of implementation of concentrations prior to legal force of a decision approving a concentration in terms of Article 18 (3), (4), and (iv) to determine a commitment of the Office to decide on a proposal of the merging parties for exemption from the prohibition of implementation of concentrations prior to legal force of a decision approving a concentration (hereinafter also as “an exemption”) in the shortest time possible. 
2. This Notice is based on the experience gained by the Office in applying the respective provisions of the Act and also the previously effective Act No 63/1991 Coll. on Protection of Competition.  The Office has also considered the explanatory practice of the European Commission relating to the concept of undertaking concerned, gained during the application of the Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings (hereinafter referred to as “the Regulation”), Commission Consolidated Jurisdiction Notice
  and relevant bibliography related to the topic in question.
 
3. Rules set out in this Notice are applicable under any economic and market conditions, although it is possible to expect an increased effort of merging parties to use the possibility of implementation of a concentration prior to a decision of the Office particularly in times of crises threatening the existence of more undertakings active in the market. 
4. The aim of this Notice is to help merging parties
 with submission of a proposal for approval of implementation of a concentration between undertakings prior to a decision of the Office approving it. So the merging parties as well as the Office will be able to quickly respond to an adverse economic situation affecting one of the merging parties
.
5. The Office intends to further develop the rules set out in this Notice and to continuously implement newly acquired findings and information. 
6. Time is often the decisive factor of a successful implementation of a concentration while a company facing adverse economic conditions is acquired, because the value of the transferred company may significantly change in the course of time.
7. To fulfill the declared commitment of the Office to decide on proposals of the merging parties for exemption from the prohibition of implementation of concentrations in the shortest time possible, early contacts between the Office and the parties in the phase prior to the request for an exemption and prior to the notification of the concentration are crucial. 
8. The purpose of the pre-notification dealings
 carried out when the merging parties intend to ask the Office for an exemption from the prohibition of implementation of a concentration will typically be (i) an explanation of conditions under which it is possible to allow an exemption, (ii) procedural and substantive requirements of a submission of an exemption request, including information and documents which are necessary to prove that all conditions of an exemption are met, (iii) time framework for publication of a decision of the Office in case the merging parties submit all necessary information and documents in the exemption request.
9. If the merging parties submit all information and documents necessary to prove fulfillment of conditions for an exemption in the form and to the extent that was arranged between the merging parties and the Office during the pre-notification contacts, the Office shall decide on the approval of the exemption in the shortest time possible, generally in up to 10 days following the submission of a complete exemption request. The implemented pre-notification contacts shall thus sighnificantly shorten the time needed for a decision of the Office on the exemption. 
II. PROHIBITION OF IMPLEMENTATION OF CONCENTRATIONS BETWEEN UNDERTAKINGS
10. The Act does not stipulate any deadline for the notification of a concentration between undertakings which would correlate with, for example, the date when a document establishing the concentration was signed. The only limitation expressed in Article 18 (1) of the Act is the prohibition to implement a concentration prior to the notification of a concentration and prior to legal force of a decision approving a concentration. If the concentration between undertakings meeting the notification criteria according to Articles 12 and 13 of the Act, and thus subjet to an approval by the Office, is to be implemented, the merging parties must ask the Office for an approval of the concentration and wait for an approving decision. 
11. However, the concentration in question may be subject to approval in several jurisdictions; the given concentration is then subject to approval by national competition authorities of more than one member state and at the same time it is not in the exclusive jurisdiction of the European Commission.
 In such cases the merging parties are allowed to start to implement the notified concentration in relation to the Czech Republic only when the approving decision of the Office becomes effective. In relation to other national jurisdictions the merging parties must verify whether their concentration is subject to approval by the competition authority of the given state according to its national legal regulations; whether the given state applies similar prohibition of implementation of concentration; or whether and under what conditions it is possible to obtain an exemption from this prohibition. 
12. The experience indicates practical problems with the interpretation of the legally inexplicit term “implementation” of concentration, or determination of which conduct by the merging parties shall be punished under Article 18 (1) of the Act. Neither the Act itself, nor e.g. the Regulation No 139/2004 specify this term. Only an explanatory report to the Act No 361/2005 Coll., amending the Act (hereinafter “the Amendment”) states that the prohibition in question includes “not only the implementation of a concentration itself (i.e. the full implementation of a merger or acquisition including e.g. an entry into the trade register), but also the acquisition of the possibility to control another undertaking (e.g. a mere shareholding, although the voting rights are not exercised) or even a mere factual behaviour which anticipates future implementation of a concentration (e.g. concerted marketing policy)”.
13. Such prohibition is relatively extensive as its aim is to prevent a change in the market structure prior to an assessment of factual impacts of the concentration in question carried out by the Office. However, even such an extensive prohibition is not unlimited. In its decision-making practice the Office has come to a conclusion that this prohibition does not need to be necessarily applied e.g. to a mere shareholding, under the presumption that the shareholding will be separated from the exercise of voting rights connected to the shares. This brings about two possible solutions. The first one is a situation in which the transfer of ownership of shares will happen without (for an interim period) the transfer of voting rights. The second one is a situation in which the voting rights connected to the acquired shares will not be exercised and the target company will be operated as it has been so far until the concentration is approved. 
14. Although the Amendment to the Act introduced stricter regime in comparison to the previous one, the Office intends to continue in its decision-making practice
, in which it has clearly differentiated between an acquisition of the possibility to control an undertaking, which established the concentration between undertakings in terms of the Act on one side, and factual implementation of such possibility, i.e. the exercise of control (most often by the exercise of voting rights) leading to the influence on competitive behaviour of the controlled undertaking, on the other side. This so-called “facticity” was in previous cases among the main circumstantial evidences of infringement of Article 18(1) of the Act. To sum up, if no other legal or factual circumstances arise, a mere tenancy of shares or trade shares does not by itself mean violation of the prohibition set out in Article 18(1) of the Act. 
15. However, the presumption is that at the same time or in a short time horizon following the acquisition of shares the notification of the concentration in question will be submitted. The prohibited influence on competitive behaviour of the controlled undertaking may be also performed by an intentional non-exercise of voting rights connected to ownership or tenancy of property shares. The most reliable solution to avoid any doubt from the competition law point of view is to condition the validity of the transfer of shares by the legal force of the Office’s decision approving the concentration between undertakings. 
16. Contrary to a mere tenancy of shares or property shares which the Office did not prohibit in the past, as mentioned above, any exercise of voting rights was usually regarded as a violation of Article 18 (1) of the Act, as it is generally capable of influencing the behaviour of the controlled undertaking
. However, there can be a lot of different conducts which do not require an exercise of voting rights. 
17. Examples of inadmissible conduct are particularly the following (i) coordination of competitive behaviour of the merging parties, namely e.g. in the area of price policy, access to consumers and markets, (ii) transfer of management control (the undertaking acquiring control of another undertaking must not influence and determine competitive behaviour of the acquired undertaking; on the other hand it is possible to require that the acquired undertaking continued in carrying out its ordinary trade activity, avoided unusual operations or significant changes of business activities), (iii) early integration of business activities of the merging parties; prior to the concentration approval the merging parties must refrain from actions such as transfer of employees, granting full powers to act or powers of business representation, substitution of original company labeling by new labeling (e.g. a change of business company, a change of business cards, a change of heading paper), which may make impression of coordinated or uniform conduct in the market, (iv) transfer of an excessive business risk connected to the acquired undertaking in such way that the competitive behaviour of the merging parties is influenced in the same way as in the case of coordination or integration of their business activities, or (v) unprotected exchange of sensitive information. 
18. If the exchange of information is restricted only to such information which is objectively necessary to negotiate the agreement related to the intended concentration; the implementation of financial and legal audit of the acquired undertaking (due diligence) is limited only to historic data; the exchange concerns only general, not specific, information; and sharing of sensitive information is stipulated in an agreement on information confidence, which defines persons who may receive the information in question, defines the aim of the provision of information and set out that the scope of its use is limited to the preparation and implementation of a concentration; then such change is admissible. If it be to the contrary, the exchange of sensitive information will be in conflict with the prohibition under Article 18 (1) of the Act, and may also infringe Article 3 of the Act or Article 81 of the Treaty establishing the European Community. 
19. The Office similarily approaches the assessment of situations which are stipulated in Article 18 (2) of the Act. This provision exempts from the prohibition under Article 18 (1) of the Act such concentrations which are implemented through a public offer of takeover of registered stock
 or through a sequence of transactions with listed stock, as a result of which more differen entities acquire control; under the presumption that the concentration between undertakings is immediately notified and that the voting rights connected to this stock are not exercised. Thus Article 18 (2) of the Act allows acquisition of control for the defined categories of transactions, but not for the performance of control.
20. For intentional or negligent violation of the prohibition of implementation of a concentration prior to notification or legal force of a decision by which a concentration is approved, the Office may repeatedly impose a fine of up to CZK 10 million or up to 10 % of the net turnover achieved by the undertaking in the last accounting period.
 The imposed fine is based on the turnover achieved by the undertaking worldwide, not only in the Czech Republic, and also on principles declared by the Office in the “Guidelines of the Office for the Protection of Competition on the method of setting fines”. 
 Moreover, Article 23 of the Act enables the Office to impose remedial measures (e.g. an order to divest the assets acquired by the concentration) and stipulate reasonable time for the fulfillment of such measure. The decision S 224/03 Karlovarské minerální vody/Poděbradka has been so far the only case of imposition of a remedial measure in connection with violation of Article 18 (1) of the Act.

III. EXEMPTION FROM THE PROHIBITION OF IMPLEMENTATION OF CONCENTRATIONS BETWEEN UNDERTAKINGS PRIOR TO APPROVAL

21. If the undertaking, gaining control over another undertaking as a result of the proposed concentration, intends to exercise the control prior to legal force of the decision of the Office about an approval of such concentration, the undertaking shall ask for approval of an individual exemption from the prohibition of implementation of the concentration. Procedural and substantive presumptions for the approval of such exemption are stipulated in Article 18 (3), (4) of the Act.
22. From the procedural point of view the pre-requisite of the approval is the submission of a written and justified proposal which shall evidence that major damage or other significant detriment threatens the merging parties or a third party. The proposal is subject to an administrative fee of CZK 10,000.
 The proposal for approval of an exemption from the prohibition of implementation of a concentration may not be submitted prior to the submission of a full proposal for approval of the concentration in question
 in relation to which the exemption is requested, or anytime in the course of the proceedings about approval of this concentration. 
23. The Office conducts individual administrative proceedings about the proposals for approval of an exemption from the prohibition of implementation of a concentration between undertakings, in which the Office must decide in a period provided by law
 without delay, 30 days after the submission of the proposal at the latest. As in case of a decision about approval of a concentration, an exemption from the prohibition of implementation of a concentration is subject to legal fiction of an approval if the decision is not issued within 30 days. 
24. However, in an effort to satisfy, to the largest possible extent, conditions of a concrete concentration and need of the merging parties to react to the development of the situation in the market, the Office accepts an obligation to approve an exemption from the prohibition of implementation of a concentration prior to legal force of the decision approving the concentration in the shortest time possible, provided the following conditions are fulfilled: (i) the proposal for approval of an exemption (including the content and scope of action in relation to which the exemption is asked for) has been discussed in the framework of the pre-notification contacts between the merging parties and the Office and (ii) the submitted proposal for approval of an exemption includes all requirements, information and data proving the fulfillment of conditions for approval of an exemption, in the form negotiated in the framework of the pre-notification contacts. If the mentioned conditions are fulfilled, the Office will decide on the approval of an exemption from the prohibition of implementation of a concentration usually in 10 days after the proposal in question was delivered. The positive effect of a properly implemented pre-notification negotiation is not only in shortening of the time framework in which the Office will be able to decide on the exemption, but also in the fact that it makes room for a positive decision of the Office about the proposal for approval of an exemption. 
25. According to Article 18 (3) of the Act, while assessing the applications for approval of an exemption from the prohibition of implementation of concentrations between undertakings the Office shall duly investigate the fulfillment of substantive conditions for approval of the exemption, i.e. the threat of a significant damage or other significant detriment to the merging parties or third parties. Burden of statement and burden of proof with regard to the fulfillment of this substantive condition lie with the undertakings proposing the approval of an exemption. For this purpose the proposal shall contain sufficient identification of the significant imminent threat or other significant detriment including its quantification (at least approximate); documentation of the threat of the existence of such damage or detriment by relevant documents; identification of the subject to which the significant damage or other significant detriment threats to arise; and a statement and prove of a causal relationship between the postponement of implementation of the concentration (by non-approval of the exemption) and the significant damage or other significant detriment. It is necessary to mention that an economic crisis may bring situations which are relevant from the point of view of a damage or detriment statement.

26. Another important requirement of a proposal for approval of an exemption is formulation of actions to which the exemption is proposed. The proposing undertaking shall, besides the description of the actions, prove that the particular actions leading to an early implementation of the concentration are necessary and sufficient and at the same time they are adequate to prevent an imminent damage. 
27. From procedural point of view it is important that the Office in deciding on an exemption according to Article 18 (3) of the Act proceeds so that it grants possible exemption only to certain reasoned action or a limited number of actions,
 and not to implementation of the concentration as a whole. Application of the exemption only to limited transactions on the side of the party to the proceedings enables the Office to decide quickly and positively. It is also significant that in the decision-making practice of the Office there have not yet been exemptions approved in relation to actions which would irreversibly facilitated future influence on the competitive behaviour of the controlled undertaking.
 
28. While deciding on the approval of an exemption the Office takes into account, besides damage or other detriment, also impact of the approval on competition in the relevant market. The Act in Article 18 (4) and also the practice of the Office stem from the fact that approval of an exemption from the prohibition of implementation of a concentration must not lead to distortion of competition in the relevant market. As a result of such approach an exemption will not be approved if the implementation of the concentration in question leads to distortion of competition in the relevant markets, and also in situation in which a threat of significant damage or other significant detriment to competitors is proved.
 It follows the Office will not approve exemption from the prohibition of implementation of a concentration, if it is not sure at the time of the assessment of an exemption, whether the concentration will lead to distortion of competition or not. Due to this fact an approval of exemption from the prohibition of implementation of a concentration is more probable in cases of conglomerate and vertical concentrations; for horizontal concentrations it applies to situations where the aggregate market share of the merging parties does not exceed the limit which exert significant concerns of distortion of competition.
 
29. For the purposes of assessment of an impact of the proposed exemption on competition in the relevant markets it is thus necessary to provide the Office particulary with information concerning relevant markets. When assessing the impact of the proposed exemption on competition in the relevant market the Office stems particularly from data and information which the merging parties are obliged to provide in the full proposal for approval of the concentration in question.
 
� See Office’s Notice on the concept of concentration between undertakings for the term „a concentration between undertakings“ � HYPERLINK "http://www.compet.cz/en/competition/guidelines-and-documents/" ��http://www.compet.cz/en/competition/guidelines-and-documents/�. 


� Commission Consolidated Jurisdiction Notice under Council Regulation (EC) NO 139/2004 on the control of concentrations between undertakings.  


� See Munková, J. – Kindl, J.: Act on Protection of Competition – commentary, first edition, C.H.Beck, 2007; Raus, D. – Neruda, R.: Act on Protection of Competition – commentary, second revised and updated edition, Linde, 2006; Bejček, J.: On concept of control of competitive behavior and regulation, Právní rozhledy, 2004, No 15. 


� See Notice on the notion of undertakings concerned (� HYPERLINK "http://www.compet.cz/en/competition/guidelines-and-documents" ��http://www.compet.cz/en/competition/guidelines-and-documents�)


� This will most often concern the acquired undertaking. 


� See Notice on the pre-notification contacts with merging parties � HYPERLINK "http://www.compet.cz/en/competition/guidelines-and-documents/" ��http://www.compet.cz/en/competition/guidelines-and-documents/� .


� See Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings, Article 1 (2, 3). 


� See e.g. the decision of the Office S 97/02 Lasselsberger Holding International/Rako or S 224/03 Karlovarské minerální vody/Poděbradka.


� See e.g. the decision of the Office S 192/07 AGEL/Nemocnice Přerov, Nemocnice Prostějov a Nemocnice Šternberk, which states that: “… prior to legal force of the Office’s decision on  approval of implementation of a concentration  the undertaking acquiring control must not in any way determine or influence competitive behaviour of an undertaking over which it acquires  control, regardless whether the measures taken by the acquiring undertaking are perceived as in-house measures, or whether they are directed outside the undertaking, and the competitive behaviour is thus immediately influenced. As a conduct prohibited under Article 18 (1) of the Act is perceived  not only direct determination of competitive behaviour, but also such conduct which may influence the competitive behaviour of the controlled undertakingonly potentially.”


� This relates to an offer of takeover according to Article 183 and following of the Commercial Code, as well as to similar institutes stipulated by foreign law.


� See Article 22 (2), (3) of the Act.


� See � HYPERLINK "http://www.compet.cz/en/competition/antitrust/guidelines-on-the-method-of-setting-fines/#c249" ��http://www.compet.cz/en/competition/antitrust/guidelines-on-the-method-of-setting-fines/#c249�. 


� See Act No 634/2004 Coll., on Administrative Fees, appendix – tariff, item 63, letter b).


� For the proposal for approval of implementation of a concentration between undertakings to be complete, it has to contain requirements stated in Article 15 (3) of the Act and in the Decree of the Office No 368/2001 Coll., stipulating details relating to the notification of a concentration of undertakings, as amended. 


� See Article 18 (4) of the Act.


� E.g. the value of assets of one of the merging parties may be threatened if the concentration is not implemented sooner than effectively approved by the Office. 


� E.g. in administrative proceedings S 21/05 MIRA/Poděbradka exemption to exercise voting rights of MIRA Beteiligungsholding GmbH company on a general meeting of Poděbradka, a.s. was approved with the purpose to e.g. authorize economic results or to authorize final annual accounts, whereas exemption to exercise voting rights of MIRA Beteiligungsholding GmbH company at a general meeting of Poděbradka, a.s. with the purpose to clear distribution of profit was not approved. Similarly, in administrative proceedings S 139/02 Lasselsberger Holding International/Rako the Office approved LASSELBERGER HOLDING-INTERNATIONAL GmbH company an exemption to exercise voting rights at a general meeting of RAKO a.s. company e.g. in relation to selection of a chairman of the general meeting, approval of rules of procedure and rules of voting, the discussion over the board’s action report, but not in relation to approval of distribution of profit. 


� See e.g. decision S 139/02 Lasselsberger Holding International/Rako in which the Office considered voting on an approval of distribution of profit at a general meeting of the acquired undertaking as action which would irreversibly influence competitive behavior of the acquired undertaking.


� See the previous footnote. 


� See Article 17 (3) of the Act.


� Compulsory requirements for a proposal for approval of implementation of a concentration between undertakings in question are stated in Article 15 (3) of the Act and in the Decree of the Office No 368/2001 Coll., stipulating details relating to the notification of a concentration of undertakings, as amended. 





