Notice on the notion of ‘undertakings concerned’ under                 the Act on Protection of Competition
TABLE OF CONTENTS:

I. Introduction

II. Undertakings concerned

II.1. General provisions

II.2. Mergers

II.3. Acquisition of a company or its part

II.4. Acquisition of control of another undertaking

II.4.1. Acquisition of sole control

II.4.2. Change of undertaking before the transaction

II.4.3. Staggered operations

II.4.4. Acquisition of joint control

II.4.4.1. Acquisition of joint control of a newly-created undertaking

II.4.4.2. Acquisition of joint control of a pre-existing undertaking
II.4.4.3. Acquisition of joint control by a consortium of companies

II.4.5. Acquisition of control by a joint venture

II.4.6. Change from joint control to sole control

II.4.7. Change from sole control to joint control

II.4.8. Change in the shareholding in cases of joint control of an existing joint venture

II.4.9. Break-up of jointly controlled company and exchange of assets

II.4.10. Acquisition of control or acquisition of company by individual persons

II.4.10.1. General provisions

II.4.10.2. Management buy-outs

II.4.11. Acquisition of control by a state-owned undertaking

I. Introduction

1. The purpose of this Notice is to provide guidance as to how the Office for the Protection of Competition (hereinafter referred to as “the Office”) interprets the notion of an “undertaking concerned” under the Act No 143/20001 Coll. on Protection of Competition and on Amendment to certain Acts (Act on Protection of Competition) as amended (hereinafter referred to as “the Act”). Approximation of current explanatory practice shall, along with the Notice on the concept of undertakings concerned
 and the Notice on calculation of turnover for the purpose of the control of concentrations between undertakings
, enable entrepreneurs to determine readily and easily whether transactions carried out among them constitute a concentration of undertakings subject to the Office’s approval and if so, which of the undertakings concerned is obliged to file a notification on concentration approval. 

2. This Notice is based on the experience gained by the Office in applying the Act and also the previously effective Act No 63/1991 Coll. on Protection of Competition. The Office has also considered the explanatory practice of the European Commission relating to the concept of undertaking concerned, gained during the application of the previously effective Council Regulation (EEC) No 4064/89 on the control of concentrations between undertakings, and the currently effective Council Regulation (EC) No 139/2004 on the control of concentrations between undertakings (hereinafter referred to as “the Regulation”), fundamental findings of which have been expressed in Commission Consolidated Jurisdictional Notice (hereinafter referred to as “the Consolidated Jurisdictional Notice”).
 
3. The principles and rules set out in the Notice will be followed and further developed by the Office´s practice in individual cases.

II. Undertakings concerned

II.1. General provisions
4. In order to assess whether the notification criteria of a concentration of undertakings are met (especially turnover notification criteria provided by the Article 13 of the Act), the Office defines ‘the undertakings concerned’ in individual cases of concentrations, specifies who has the obligation to notify according to the Article 15(2) of the Act, who is ‘a plaintiff’ pursuant to Article 1(1) of the Questionnaire for Approval of Concentration (hereinafter referred to as “the Questionnaire”)
, and which are ‘the other undertakings concerned’ pursuant to Article 1(3) of the Questionnaire.
5. ‘Undertakings’ under the Act shall be deemed to mean natural and legal persons, their associations, associations of such associations and other groupings, including where such associations and groupings are not legal persons, provided they take part in competition or may affect competition by their activities, although they are not entrepreneurs.

6. Having identified undertaking concerned, the Office shall, according to the rules set out in Article 14 of the Act, assign turnover to individual undertakings and subsequently assess whether the net turnover notification criteria pursuant to Article 13 of the Act are met.
7. A group of persons with mutual controlling links shall be deemed as one undertaking. With regard to individual types of concentrations ‘undertakings concerned’ are direct participants in the concentration, including persons with controlling links after implementation of the concentration.
 Thus in case of a concentration consisting in the acquisition of sole control of a company, there is a party who is to be ignored when identifying the undertakings concerned: the seller (former parent company), for when the transaction is completed the links of control between the seller and the acquired company (its former subsidiary) disappear. 
8. Identification of persons who shall be deemed as undertakings concerned depends on the type of transaction pursuant to Article 12 of the Act. 
9. As stipulated in the Office’s Notice on the concept of undertakings concerned, in Article 12 of the Act there are three basic types of transactions that shall be deemed as concentration of undertakings pursuant to the Act. In general terms, a concentration shall be deemed: firstly, a merger of undertakings previously independently operating in the market, secondly, an acquisition of another undertaking’s company or a part thereof, thirdly, acquisition of control of another undertaking.
II.2. Mergers
10. If the concentration concerns a merger
 of one or more undertakings previously independently operating in the market, each of the merging entities shall be deemed as an undertaking concerned. An obligation to file a notification on concentration approval then arises, pursuant to Article 15(2) of the Act, to all undertakings that intend to merge.
 All undertakings intending to merge shall be deemed ‘plaintiffs’ in terms of the Article 1(1) of the Questionnaire. 
II.3. Acquisition of a company or its part

11. If the concentration concerns an acquisition of another undertaking’s company or a part thereof (Article 12(2) of the Act) it is necessary that both the acquiring undertaking and the undertaking acquired or a part thereof, including all its assets, shall be deemed as undertakings concerned. On the contrary, undertaking that transfers a company or a part thereof shall not be deemed as undertaking concerned. 
12. An obligation to file a notification in cases of concentrations concerning the acquisition of a company or a part thereof arises, pursuant to Article 15(2), to the undertaking which shall, in consequence of the concentration, acquire the company or a part thereof. 
 In terms of Article 1(1) of the Questionnaire ‘a plaintiff’ is the undertaking which, in consequence of the concentration, acquires the company or a part thereof. In terms of Article 1(3) of the Questionnaire, ‘another undertaking concerned’ is the company or its part which is acquired in consequence of the concentration. 
II.4. Acquisition of control
 of another undertaking
13. In this type of concentration it should be distinguished whether the concentration in question concerns the acquisition of sole control
, joint control
, or whether the concentration concerns a change in the quality of control.
 The concentration may involve one or more undertakings both on the part of the undertaking acquiring the control and on the part of the undertaking acquired. The Act stipulates that the person acquiring the control shall be either an entrepreneur (without necessity to control another undertaking prior to merger) or a person who is not an entrepreneur but already controls at least one undertaking.

14. In general, each of these undertakings may constitute an undertaking concerned. 

II.4.1. Acquisition of sole control
15. Providing that the concentration concerns the acquisition of sole control of another undertaking, the undertaking concerned will be the acquiring undertaking and the acquired undertaking. On the contrary, the undertaking concerned, in this case, is not the undertaking which loses the possibility to control the acquired undertaking after the concentration. An obligation to file a notification on concentration approval pursuant to Article 15(2) of the Act then arises to the undertaking which shall acquire the control as a consequence of the concentration. In terms of Article 1(1) of the Questionnaire ‘the plaintiff’ is the undertaking acquiring sole control. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the undertaking sole control of which is acquired. 
16. If the acquirer of sole control is a company controlled by its parent company, notification on concentration approval may be filed either by the subsidiary concerned by the transaction as a direct acquirer of control, or by the parent company
 which is an acquirer of indirect control.
II.4.2. Change of undertaking before the transaction
17. As mentioned, in cases when the concentration concerns the acquisition of sole control, the undertaking concerned will be the acquiring undertaking and the acquired undertaking, while the status and organization of undertakings concerned in time of submission of the notification is decisive for the assessment. In cases when the acquired company sells off or alternatively alienates some of its assets to the benefit of a person independent from undertakings concerned prior to the submission of notification, such alienated assets shall not be taken into account when assessing the notified concentration. On the contrary, given that the acquired undertaking acquires assets from third party prior to the concentration, the assets shall be taken into account when assessing the notified concentration.

II.4.3. Staggered operations
18. If two or more concentrations take place within a two-year period between the same undertakings, consisting in a transfer of a part of a company to another undertaking (See Article 14(5) of the Act), these transactions shall be treated as one and the same concentration of undertakings. It is necessary to notify all partial transactions that constitute the concentration of undertakings in aggregate. An obligation to file a notification arises at the date of the transaction (in sequence of staggered operations) triggering the obligation to notify under Article 13 of the Act – when the threshold values are met, be it separately or in a total sum of turnover values of undertakings concerned within previous transactions. In this case, the undertakings concerned are the acquirer and the different acquired companies or parts thereof.
19. The rules set out in Article 14(5) of the Act shall be applied by the Office also in cases where transactions between the same undertakings carried out within a two-year period concern the acquisition of control of another undertaking (form of concentration pursuant to Article 12(3) of the Act) or some of transactions between the same undertakings carried out within a two-year period conform the Article 12(2) while another of these transactions conform the Article 12(3) of the Act.
 In such cases one of the undertakings concerned shall be the acquirer of the company or a part thereof or sole control of other undertakings, while the second undertaking concerned shall be all particular companies transferred or a part thereof or particular undertakings of which sole control is being acquired.
II.4.4. Acquisition of joint control

20. If the concentration of undertakings concerns the acquisition of joint control it is to be distinguished between acquisition of joint control of a newly-created undertaking and acquisition of joint control of a pre-existing undertaking.  
II.4.4.1. Acquisition of joint control of a  newly-created undertaking
21. In the case of acquisition of joint control of newly-created, so far non-existing undertaking, the undertakings concerned, for the purposes of turnover classification and calculation, are each of the undertakings acquiring joint control of the newly set-up joint venture which, as it is not yet economically active, cannot be considered to be an undertaking concerned and moreover, as yet, has no turnover of its own. The undertakings acquiring joint control of the newly-created undertaking are obliged to file the notification on concentration approval pursuant to Article 15(2). In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are the undertakings acquiring joint control. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the newly-created undertaking.

22. When one of the jointly-controlling undertakings incorporates into the controlled undertaking either its subsidiary or a part of its company, each of the undertakings acquiring joint control shall be deemed as undertakings concerned, but not the newly-created undertaking.

II.4.4.2. Acquisition of joint control of a pre-existing undertaking
23. In the case of acquisition of joint control of a pre-existing company, the undertakings concerned, for the purposes of turnover classification and calculation, are each of the undertakings acquiring joint control as well as the pre-existing acquired undertaking.
 Pursuant to Article 15(2) of the Act such concentration shall be notified by the undertaking acquiring the possibility of joint control, not by the jointly acquired undertaking.
 In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are undertakings acquiring the possibility of joint control. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.
II.4.4.3. Acquisition of joint control by a consortium of companies
24. Concentration of undertakings may also concern the acquisition of control of another undertaking by several undertakings which affiliate (also in a form of establishing a new jointly controlled undertaking) in order to carry out acquisition of property shares of other undertakings and subsequently divide up the particular parts of the acquired undertaking or property shares of the acquired undertakings among the members of the consortium.
25. Providing that, according to a legally binding agreement of members of the consortium, the initial status of joint control should in relatively short period of time lead to partition of assets so that each of the undertakings associated within the consortium will solely control one of the acquired undertakings, the Office deems each acquisition of sole control of acquired undertakings as a separate concentration of undertakings.
 For each of these operations, the undertakings concerned will therefore be the acquiring undertaking and that part of the target which it is acquiring. Individual undertakings acquiring sole control are then obliged to file the notification on concentration approval pursuant to Article 15(2). For each particular concentration, ‘the plaintiff’ in terms of Article 1(1) of the Questionnaire is the acquiring undertaking. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.
26. Providing that there is no legally binding agreement among the members of the consortium on the acquisition of sole control of jointly acquired undertakings by particular members of consortium, such transaction represents concentration of undertakings concerning acquisition of joint control of acquired undertakings. Pursuant to Article 15(2) of the Act such concentration shall be notified by the undertakings acquiring joint control, not by the jointly acquired undertaking. In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are the undertakings acquiring joint control. ‘Another undertakings concerned’ in terms of Article 1(3) of the Questionnaire are the jointly acquired undertakings. 
II.4.5. Acquisition of control by a joint venture
27. Where the control of another undertaking is acquired by a joint venture in terms of Article 12(5) of the Act, the undertakings concerned are the jointly controlled undertaking and its associates on one hand and the acquired undertaking on the other. Pursuant to Article 15(2) of the Act such concentration shall be notified by the jointly controlled undertaking whereas this obligation is alternatively fulfilled by filing the proposal on concentration approval by all associates disposing of the right to control the jointly controlled undertaking. In terms of Article 1(1) of the Questionnaire ‘the plaintiff’ is either the jointly controlled undertaking or its associates (depending on who files the proposal on concentration approval in particular case). ‘Another undertakings concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.

II.4.6. Change from joint control to sole control

28. Situations of change from joint control to sole control usually concern cases of concentrations where undertaking A, which has, together with undertaking B, controlled undertaking C, transfers its equity or business share to undertaking B giving the undertaking B the possibility of sole control of undertaking C. 
29. Definition of undertakings concerned, including those who are obliged to file the notification, shall be assessed in the case of change from joint control to sole control according to rules and considerations stated in Article covering the acquisition of sole control (II.4.1.). It is necessary to emphasize that the ‘exiting’ undertaking (losing the possibility to participate in joint control as a result of particular concentration and not becoming the undertaking acquiring sole control) is not an undertaking concerned in this case, as well as any other undertaking selling equity or business share.
II.4.7. Change from sole control to joint control

30. Situations of change from sole control to joint control usually concern cases of concentrations where part of equity or business share of undertaking A, so far solely controlled by undertaking B, is acquired by undertaking C who acquires the possibility of joint control (together with undertaking B) of undertaking A. 
31. Definition of undertakings concerned, including those who are obliged to file the notification, shall be assessed in cases of change from sole control to joint sole control according to rules and considerations stated in Article covering the acquisition of joint control of pre-existing undertaking (II.4.4.2.). 

II.4.8. Change in the shareholding in cases of joint control of an existing joint venture

32. Concentration of undertakings may also concern accession of one or more new controlling companies or shareholders to pre-existing joint control of a controlled undertaking. These situations represent change in the quality of control. In such cases, newly entered associate or shareholder may either replace one of controlling undertakings, which thereby loses the possibility of joint control, or it may extend the number of jointly controlling undertakings none of which exits joint control. The undertakings concerned are all undertakings, that means both current and new associates or shareholders, which acquire the possibility of joint control, as well as jointly controlled undertaking. An obligation to file notification on concentration approval pursuant to Article 15(2) of the Act arises to all undertakings which participate in joint control after the implementation of the concentration. Providing that the change in joint control takes place as a result of an exit of one or more so far controlling undertakings from the joint venture (reduction in the number of shareholders), these undertakings are not the undertakings concerned and are not obliged to notify the change in joint control. In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are the undertakings acquiring joint control after the implementation of the concentration. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the jointly controlled undertaking.
II.4.9. Break-up of jointly controlled company and exchange of assets
33. In cases where undertakings break up their joint venture and subsequently split its assets among themselves, each of these particular acquisitions of assets shall be deemed as concentration of undertakings. The undertakings concerned are then defined according to this Notice, considering the conditions of the particular concentration, whether it constitutes acquisition of control of another undertaking (Article 12(3) of the Act) or acquisition of company or a part thereof (Article 12(2) of the Act). Similar conclusions may be applied to situations where two or more undertakings exchange assets which are part of respective business activities of each undertaking participating in the exchange.
II.4.10. Acquisition of control or acquisition of company by individual persons

II.4.10.1. General provisions

34. One or more persons may be in a position of an undertaking acquiring control. It is necessary for such an individual to be either an entrepreneur (without necessity to control another undertaking before the concentration) or, being not an entrepreneur, to control another undertaking before the concentration.
 Situtations where the acquirer of control is an individual may also represent concentrations of undertakings, if all additional constituent elements of concentration concerning the acqusition of control are met. Furthermore, if constituent elements of concentration concerning the acquisition of a company or a part thereof are met, transactions where the acquirer is an individual also represent concentrations of undertakings.
35. Providing that there are more individuals who are not entrepreneurs involved in the assessed transaction, it is sufficient if some of the individuals control at least one undertaking for the time preceding the transaction.
 The Office´s practice does not require all the individuals who are not entrepreneurs and who are to acquire joint control of another undertaking as a consequence of the transaction in question, to control the same undertaking before the transaction takes place. It is sufficient for these situations if each of these non-entrepreneur individuals controls different undertaking.

36. If the concentration of undertakings concerns the acquisition of control of another undertaking by an individual,
 the Office shall deem both the individual acquiring the control and the undertaking of which the control is acquired as undertakings concerned. The same conclusion should be made in case where there are two or more individuals acting on the part of the acquirer or if the control is acquired jointly by an individual and other undertakings. An obligation to file a notification on concentration approval pursuant to Article 15(2) of the Act arises to the individual acquiring control of another undertaking in consequence of the concentration in question. In terms of Article 1(1) of the Questionnaire ‘the plaintiff’ is the individual acquiring control. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.

II.4.10.2. Management buy-outs

37. Acquisition of control of another undertaking by an individual is also deemed to arise where individuals of the management buy equity or business shares of their own company (management buy-outs). Such situations, providing that additional constituent elements of concentration concerning the acquisition of control are met, represent a concentration of undertakings only if the managers of the acquired company are either entrepreneurs or are not entrepreneurs but already control at least one undertaking.

38. Management buy-outs may occur in the following forms. First, after implementation of the concentration the possibility of control of the acquired company (and the possibility to exercise such control) is given to the management. In this situation the individuals-management and the acquired company shall be deemed as undertakings concerned. Pursuant to Article 15(2) of the Act such concentration shall be notified by the individuals acquiring control. In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are the individuals acquiring control. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.

39. Second, if the management (i.e. individuals from management of the target company) pool its interest through a ‘vehicle company’ so that it enables acquisition and exercise of control of another undertaking (target company), the newly-created company and the acquired company should therefore be deemed as undertakings concerned. Pursuant to Article 15(2) of the Act such transaction shall be notified by the newly-created company which is to acquired control in consequence of concentration while this obligation is alternatively fulfilled by filing the proposal on concentration approval by its management. In terms of Article 1(1) of the Questionnaire ‘the plaintiff’ is either the newly-created company or its individual managers (depending on who has filed the notification on concentration approval). ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired undertaking.
40. Third, external investors may also participate in management buy-outs. Should these external investors be granted special rights to control the acquired company in exchange for the provided investment, then these external investors shall be considered as actual executors of control, not the management of the acquired company. Thus, in such cases, the external investors and the acquired company shall be deemed as undertakings concerned. Pursuant to Article 15(2) of the Act such transaction shall be notified by the external investors. In terms of Article 1(1) of the Questionnaire ‘the plaintiffs’ are the external investors. ‘Another undertaking concerned’ in terms of Article 1(3) of the Questionnaire is the acquired company.
II.4.11. Acquisition of control by a state-owned undertaking
41. As concentrations of undertakings shall be deemed also transactions where a state-owned undertaking or an undertaking with public authority powers:
a) merges with an undertaking owned by the same State or by an undertaking with public authority powers
b) acquires a company of another undertaking or a part thereof which is owned by the same State or an undertaking with public authority powers, or

c) acquires the control of another undertaking which is owned by the same State or an undertaking with public authority powers,

on condition that the merging parties have been in the long term acting in the market as independent economic entities.
 Identification of those undertakings which shall necessarily be deemed as the undertakings concerned, and those which shall file the notification on concentration approval pursuant to Article 15(2) of the Act, is done according to this Notice, by classification of a particular type of concentration (merger, acquisition of a company, acquisition of control). 

42. In cases of concentrations between undertakings owned by the same State or undertaking with public authority powers the undertaking which has the obligation to file the notification on concentration approval, pursuant Article 15(2) of the Act, is to be defined according to the same rules as in cases of concentrations of private undertakings. The obligation to notify may be alternatively fulfilled by the controlling State, acting in given cases typically through the ministries and other administrative authorities, or by the undertaking with public authority powers. 

� See. � HYPERLINK "http://www.compet.cz/en/competition/guidelines-and-documents" ��http://www.compet.cz/en/competition/guidelines-and-documents�. 


� See � HYPERLINK "http://www.compet.cz/fileadmin/user_upload/Sekce_HS/Guidelines/Turnover_Calc_eng.doc" ��http://www.compet.cz/fileadmin/user_upload/Sekce_HS/Guidelines/Turnover_Calc_eng.doc�. 


� The substance in question was previously set out in  the Commission Notice on the notïon of undertakings concerned (see � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1998:066:0014:0024:EN:PDF" ��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1998:066:0014:0024:EN:PDF�). 


� The Questionnaire is an integral part of the notification on concentration approval. 


� See Article 2(1) of the Act.


� Identification of persons constituting a part of one undertaking stipulates Article 14(2) of the Act – listing persons the aggregate net turnover of which shall be included in net turnovers of undertaking concerned in order to meet the turnover notification criteria.


� Transactions which shall be deemed as a merger are described in the Office´s Notice on the concept of undertakings concerned (See part II.1.1).


� See e.g. case No. S 44/02 Hewlett-Packard Company/Compaq Computer Corporation.


� See e.g. case No. S 46/06 Tesco Stores ČR/part of a company CS EDEKA.  


� The term “control” is defined in Article 12(4) of the Act as “a possibility to perform, on a legal or de facto basis, a decisive influence on the activity of another undertaking, particularly on basis of a) property right or right to use towards an enterprise of the controlled undertaking or its part or b) right or other matters of law that provide decisive influence on composition, voting and decision-making of the controlled undertaking’s bodies.”


� For definition of sole control see Part II.1.3.1. of the Notice on the concept of undertakings concerned. 


� For definition of joint control see Part II.1.3.1. of the Notice on the concept of undertakings concerned.


� For definition of change in the quality of control see Part II.1.3.4. of the Notice on the concept of undertakings concerned.


� See Article 12(3) of the Act.


� It may occur that the group of  the acquiring subsidiary has more levels in its hierarchic structure. It means that above its “immediate” parent company there is another parent company, controlling directly the “immediate” parent company in question. The requiremet of controlling links existing between all interconnected levels of the hierarchic structure must be always met. In such cases, notification on concentration approval may be filed by the acquiring subsidiary or by any of the parent companies.


� See the Office´s Notice on calculation of turnover for the purpose of the control of concentrations between undertakings.


� One example of the abovementioned approach of the Office’s is the decision No. S 185/06 HKM Beteiligungs/NOVOTISK Olomouc/NTISK.


� Turnovers of each incorporated subsidiary shall be added to the turnover of its present parent company. 


� Different from the acquisition of control of a newly-created undertaking, as the pre-existing acquired undertaking already operates in the market and has turnover of its own.


� See e.g. case No. S 85/06 Metrostav/TERRAFIN/TERRAFIN GROUP.


� See Article 40 of the Notice on the concept of undertakings concerned.


� See e.g. case No. S 124/06 Tate & Lyle Holland/Eastern Sugar.


� See expressis verbis Article 12(3) of the Act, per analogiam Article 12(2) of the Act. 


� See case No. S 223/02 PPF/Šmejc/Komár/Kelner/NOVA HOLDING, or case No. S314/06 Ing. Otava/AL INVEST Břidličná.


� If the requirements stipulated in Article 28 of the Notice are met.


� An explanation of when the transactions concerning state-owned undertakings represent concentration of undertakings pursuant to the Act is described in Articles 18 and 19 of the Notice on the concept of undertakings concerned.





