St. Martin Conference - Recent  Trends and Developments in Competition Law and Policy 2009 - Brno, 12 November
Anticompetitive Aspects of Information Exchange Agreements 
1. INTRODUCTION

1. Exchange of information agreements belong to the wider category of facilitating practices, that is actions that may help firms to coordinate their strategies with the aim to restrict competition.
2. Thus, the first and most basic question question to ask when dealing with exchanges of information is how they can help firms colluding. 
Basically, this may happen in two ways: (i) by helping firms to reach a collusive equilibrium, that is by providing elements on the basis of which firms can select a profile of coordinated strategies among the several possible ones; (ii) by enabling firms to monitor rival’s behaviour, in order to punish deviations from the coordinated profile of strategies, in other words by helping firms to sustain the collusive equilibrium once it has been reached.
3.  Exchanges of information can accomplish the above functions  in various ways and scenarios; in particular they can be either part of a broader plan to cartelise the market, - in the presence of explicit collusion – or a tool that facilitates tacit, as opposed to explicit, collusion. 
4.  While in the first case exchanges of information are ancillary components of explicit agreements and therefore they can be tackled all together, in the second case, which is tacit collusion, the antitrust approach towards information sharing is less straightforward and poses several issues, both on a theoretical and on a practical ground.
5. The most recurrent questions are the following: can facilitating practices, given their preliminary nature in relation to collusion, be evaluated as antitrust violations in themselves? Under what circumstances? Can facilitating practices be considered infringements “by object” or is the analysis of the effects of the practice always required? What would the standards for the evaluation of the effects of a facilitating practice be?  

6.  Before giving the floor to the panellists who will address other points together with the above points, also by referring to their NCA’s experience in the field, I would like to deal briefly with the way in which the ICA has dealt with these issues.  
7. In 2000 we did our first case regarding an exchange of information agreement in itself. It concerned the motor vehicle liability insurance sector. During an inspection we uncovered an exchange of information among around 40 insurance companies, accounting for most part of the auto insurance market. The exchange of information concerned several commercial variables but in particular price structures. 
8. More specifically, the exchange of information occurred through a third subject, a consultancy company, to which confidential information on final prices was sent by insurance companies. The consultant would elaborate the information releasing it to the insurers, so they could calculate their rivals’ prices in any contingent market situation. This was particularly valuable, given that prices in the motor vehicle insurance market are highly differentiated since they vary according to various customers’ characteristics, like geographical location, sex, age, profession and so on. 
The consultant had elaborated and provided a data set and a software by mean of which insurers could easly know their rival final prices in all different combinations of circumstances. And this because the software was based on the information provided by insurers to the consultant about the price coefficients they applied to the basic price of the moto vehicle liability insurance in relation to variables like sex, age, locations. The data set was frequently updated.
9. The ICA considered this practice an infringement of art 2 of the national competition law, modelled on art 82 of the Treaty.

The alleged infringement was regarded as anticompetitive by object, without performing an analysis of its effects.

10. On this issue, - assessment by object/effects - I believe that the current debate does not properly clarify the distinction between the evaluation of the potential of the information exchange to alter competition, in relation to the characteristics of the shared data, and the evaluation of the actual effects in the markets of the exchange, in terms of price rises, for example. 
11. In its decision the ICA explicitly rejected the parties’ position, according to which such effects should have been analyzed. On the other hand, a thorough analysis was performed to show that given the characteristics of the information exchange, collusion had been facilitated. In particular, the high degree of disaggregation of data, the frequency of their release, their confidential nature were thought to have made collusion very likely. At the same time, the information exchange under examination was not considered to have a beneficial impact on efficiency. 
This implies that, notwithstanding the absence of an evaluation of the effects of the practice, the assessment of its anti-competitiveness was quite demanding. Generally speaking, I believe that this kind of assessment is far from obvious and that it is crucial to develop some manageable rules for the identification of anticompetitive situations. Therefore, our debate today is open for the contributions.  
12. Let me conclude by saying that I am glad I had the possibility to give my contribution concerning this interesting topic, and I believe that the panellist will finally be able to enhance the discussion by sharing their institutions’ cases.
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